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Modern rules for TV and TV-like services

The key innovation of the new TV without Frontiers
directive is to introduce basic principles for all
audiovisual media services, while distinguishing
clearly the level of regulation according to the
degree of user control. This means that for the first
time — no matter how audiovisual media content is
provided over electronic networks — services would
have to comply with basic rules harmonised across
Europe on the basis of the “country of origin”
principle. Most EU Member States already have
rules protecting minors from harmful content and
outlawing incitement to hatred. However, these are
now to be harmonised EU-wide, so that audiovisual
media service suppliers need only comply with the
rules of the Member State in which they are
established, and not with the disparate rules of all
Member States receiving their services.

“Audiovisual media services” covers the use of
mass media to inform, entertain and educate, but
excludes any form of private correspondence, such
as e-mails sent to a limited number of recipients. It
also excludes all services not primarily intended to
distribute audiovisual media content. Services that
contain some audiovisual content are not included
in the scope of the new directive if this content is
merely ancillary to, and not the principal purpose of,
the service. For example, a travel agency showing a
clip of a holiday resort on its website would not be
covered by the new directive. Examples of such
ancillary audiovisual content range from animated
graphics to small advertising spots or information
related to another product or non-audiovisual
service.
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The new, modernised directive, as proposed by the
Commission, only covers TV-like services and
therefore will not include electronic versions of
newspapers or magazines, web sites without
audiovisual media  content, mere  audio
transmissions or radio. With regard to all these
services, the Commission did not identify, in its wide
consultations, a need or a |justification for
harmonised rules at EU level.

What distinguishes “linear” and “non-linear”
audiovisual services?

Non-linear services are defined as “any audiovisual
media service where the user decides upon the
moment in time when a specific programme is
transmitted on the basis of a choice of content
selected by the media service provider”. The
distinction between TV broadcast or linear services
(“push content”), on one hand and non-linear or on-
demand services (“pull content”), on the other,
depends on who decides when a specific
programme is transmitted and whether schedules
exist. The Commission believes that this distinction
is sustainable over time and will accommodate
further technological developments such as
personal video recorders. The differing degrees of
regulation of content “pushed” by suppliers or
“pulled” by users reflects differences in user choice
and control and in the likely impact on society.
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Do on-demand audiovisual service rules need
harmonising?

On-demand services are today regulated mainly by
the EU’'s eCommerce Directive. This Directive is
based on “the country of origin”-principle, but still
allows Member States to make exceptions to this
principle for a wide range of public policy reasons.
As a result, EU Member States currently have no
common rules governing on-demand audiovisual
services in the key areas addressed by the present
TV  without Frontiers Directive. A recent
Commission survey revealed that whilst most
Member States regulate on-demand audiovisual
services in the fields of advertising, protection of
minors and human dignity, disparities among these
rules may obstruct freedom to supply audiovisual
media services throughout the EU single market.

Which aspects of non-linear services are
currently regulated in the EU Member States?
(% of national regulators answering “yes”)
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A “light touch” approach to TV-like services

The proposed update of the TV without Frontiers
directive would introduce some minimum principles
applicable to non-linear (on-demand) services with
regard to:

protection of minors,

prohibition of incitement to hatred,
identification of the media service provider,
identification of commercial communication,
prohibition of surreptitious advertising

clear rules on product placement and
sponsoring, and

e some qualitative restrictions on advertising
(e.g. for alcohol or targeted at minors).

As all these issues would, under the Commission
proposal, now be included in the Television without
Frontiers  directive, providers of non-linear
audiovisual media services could also benefit in
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future from the “country of origin” principle and thus
be subject only to the rules in the EU country in
which they are established. The new directive also
encourages co- and self-regulatory regimes in the
fields that it covers. These regimes must be broadly
accepted by stakeholders and provide for effective
enforcement. It is expected that they will be in
particular useful for non-linear services.

The new TV without Frontiers directive
complements other directives, especially the
eCommerce Directive. The latter is unchanged and
continues to apply, in particular for the rules on
liability of service providers and content owners.
The new directive does not introduce any new
licensing requirements, and neither does it
introduce any new liability regime for internet
service providers. Audiovisual media service
providers will have to comply with the rules laid
down by the directive, whereas internet service
providers, acting only as content carriers, will not.
An internet service provider will thus not be deemed
liable for audiovisual media content that it simply
pipes to its customers from the web. However, if an
internet service provider itself offers a video-on-
demand service, then it will have to comply with the
basic principles laid down in the new directive.
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